
May 12,2008

, , '
To: Petroleum Tank Release Fund Subcommittee

Senator Bob Story
Representative Rick Ripley
Representative Cynthia Hiner
Representiative Sue Dickenson

Re- "Petro" Fund Solvency/Proposed Legislation

Members of the Subcommittee,

First, we want to thank you for agreeing to serve on this subcommiftee to determine ttre
best options available to ensure solvenc.y oJ thd Petroteum Tank Release Ggmpensatioh
Fu.1d.|apo|ogizefornotbeingab|etobeinattendanqeatthisinit ialmeeting.

In this conespondence the Association would like to state its cunent position on the
proposed legislative amendments approved by the "Fetro" Fund Board and, offerfurther
suggestions to what we believe to be a balanced approach to solving the "Petro'f fund ,
solvency issues.

"Petro" Fund Board Prcoosed Amendments to MGA

7*11-307 (4Xa) - Changing the deductibles and cc'pay structure by increasing tre '

deductible'to 509o of the first $50,O00 of eligible costs and 9570 of subsequent eligible
@sts, for a ma:<imum total reirnbursement of $927,500. The Association,has not taken b
form'al position qn this portion of the amendments however: itwill oppose this oart unless
gthgf: prgposals ar_e included which will be explained later intris docuqrent.

75-11-3O7(4Xb) - Changing the deductibles and co-pay structure for atl other releases
eligible for reimbursement to 507o of the first $50,000, plus 957o of subsequent eligible
cssts up to a maximum of $215,000. The Association suoborts these proposed i _
amgndmgnts !o thg amgunt6f Fundg an unrequlaled tanK mav receivg thbatinq git. farm
anC Fnch tanks of a ertain size.) Rationale;fDese ts,nks are not rgulated or reiguifed
to b in compliane with any of the sfandards (itnless they so choo*) that eommercial
tankscunently harre to abide by to be covered bythe Fund. ln a&ition, the EPA
regulations aN insunnce rcquircnrents do not apply to this population of tanks; ttpy
werc 

'never 
intended to be covered by the FuN in the imptementing tegistation.
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75-11-307(5) (new) - To provide an incentive fortank owners to obtain private insurance
by allowing those paid claims to apply directly to the deductible. The Association
supports this proposed amendment. Rationab; lt makes sense to encounge knk
ownerc to attempt to purchase pfivate insunne for a poftion of the liability covenge for
their tanks if even for the frrst $100,000 in liability. lt also nnkes ser?se to apply that
portion to theirdeductible as fhe FuN does not incurthose cosfs.

75-11-308(lxbxii) - Requiring those tank owners with aboveground storage tianks who
desire to be covered by the Fund to register said tanks and adhere to a compliance
standard. The Association supoorts this proposed amendment. Rationale; The industry
believes that this population of tanks should fu rcguired to comply with similar sfandards
as un&rgrcuN sforage tanks. Tanks that are in compliance should rightly M covered
by the FUN while at the sane time encounging a higher standard of opention.

75-11-309 IXhXD - Removing language fordouble-walltank systems that allows loOo/o
reimbursement of costs as an incentive to tank owners to install the double wall systems.
The Association supports this proposed amendment. Rationale; Due to the UST
rcquirenrents of the Fedenl Energy bill of 2005 that all new tank s;afems be double-
walled, the incentive no longerapplies.

75-11-313(3Xb) - Removal of department administration costs from payment by the
"Fund". The Association would supoort this proposed amendment. Rationab;While
unlikely to occur, rcnnving the $1.6 million of Department administnfi'iin cosfs from the
Fund liabilitywould allow ffiose moniesto go to claims payment andassrsf in balancing
the budget.

75-11-314(1Xa) - Increasing the per gallon fee paid by licensed distributors from % cent
to 1 cent. The Association would supoort this prooosed amendment. Rationale; Simpty
put, 3/4 ent does not go as fartday as it did in 1989 while cos:ts of clean-up have more
than kept up with inflation. Due to the lack of risk-biaed cleanup standards, tie dnin on
the Fund's available money is increasing instead of decrcasing.

As stiated, this is the cunent position of the industry regarding the proposed options for
your consideration. We believe however that there arc further options that can be
considered within the realm of the "clean-up" world govemed by the Remediation
Division of the DEQ. First, we firmly believe that by practicing a "risk-based" approach to
implementing clean-ups from any hazardous material, you utilize the state's resources to
the utmost capacity. lf a site shows no further risk to health or the environment why
would the state spend the taxpaye/s money on these situations?

Cunentfy, the Department is not using theirstated prioritization pfan as a mechanism to
request work plans. They are using it as a mechanism to obligate funds. As the "Petro"
Fund Boad is now not obligating money for low-risk sites, this puts tank owners in a
position to be in violation if not continuing with a previously directed work plan. They
then must seek a formal extension from the Department The Department is requesting
work plans at low-risk sites when they know there is not available funding. Why?

We nould offer the following suggestions for your consideration in recommending
solutions to Fund solvency.



1. The Remediation Division should be directed by the Legislature to implement a
"risk-based" approach to requiring work-plans, as other states have done
successfully. lf not using this approacfr in general, then it should at least be
applied to sites eligible to the "Petro" Fund. While the Department states they
have a risk approach "policy''in place, we do not believe it is being implemented
in a structuralway.

2. The same holds true forthe on-going monitoring of sites. The
Remediation Division should be directed by the Legislature to "risk" away
monitoring by allowing ground water to remain with concentrations above
State standards (which currently are stricter than Fedenal strandards) as
long as it's determined there is no risk to health orthe environment. In
other words, 1rust your own science".

3. Another option the Legislature could consider is allowing a mixing zone
concept that would utilize monitoring in a zone of natural attenuation
at the edge of a properly where it mixes with uncontaminated groundwater;
rather than monitoring groundwater beneath a facility itself. This is done in other
areas of State clean-up projects and has the potential to reduce monitoring costs.

4. Finally, the DEQ/Remediation Division has adopted a standard for clean water
that is stricter to what the Federal Govemment orrently requires. The
Remediation Division however, is requiring an even stricter standard for cleanup
of groundwater based on a technical 'Guidance" document they have adopted
from '\rvithin". lt goes beyond what they have formally set as a clean water
standard. \My? We would suggest that the Legislature direct the Department to
adhere to the standards they have set in statute and rule. At the very least, they
should be required to prove why a stricter standard in certain situations is
wananted. We are very certain this would save the Fund vast amounts of
resour@s.

I stated prcviously that the Association has not tiaken a formal position on the proposed
amendment that would increase the deductibles and co-pays to the industry; in other
words inoeasing the amount of money that a tiank ownerwould be obligated to pay. We
submit to you that the industry would be willing to take on additional burdens to itself if
some of the options we have suggested were included in the legislative package. The
Association will oppose that particularamendment however, if a balance is not sought
with the Department way of doing business. Simply burdening the industry further will
not alone solve the problems with the Fund's viability.

Thank you for the opportunity to make these comments. The Association looks forwad
to working with the committee and the Legislature to address these issues. Please do
not hesitate to call on us.

Respectfully submitted ;
Ronna Alexander, E.D.
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